CHINA'S 'LEGAL'
USE OF ENFORCED

DISAPPEARANCE:
UN EXPERTS ANALYSE
RESIDENTIAL SURVEILLANCE IN A DESIGNATED LOCATION

In 2012 China amended its Criminal Procedure Law (CPL), including a
new provision in Ar cle 73 that allowed for a prac ce called 'residen al
surveillance at a designated loca on' (known in short as 'RSDL').
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This provision authorised holding someone in custody – prior to arrest
– for up to 6 months in any loca on or building chosen by the police,
without a need to disclose such loca on, and with very limited due
process and possibili es for judicial review.

For many lawyers, this provision only legalised an exis ng prac ce of
police interroga on in 'illegal' loca ons (hotels, restaurants,
disaﬀected buildings, etc): by giving it a semblance of legality, any
informa on obtained in such loca ons could now be used in court.
However, pu ng it into Chinese na onal law doesn't mean it is
lawful under interna onal law.

How many persons are we talking about?
According to one organisa on:
Up to 57.000 persons have been placed in RSDL between 2013 and 2020

57.000

136%

There's been a strong increase in the use of RSDL since 2016, peaking in
2020 with a 136% increase compared to 2019
While not all these individuals are human rights defenders, this is commonly
recognised as a tac c used to in midate and coerce individuals detained for
their human rights-related work

In August 2018, a group of 10 UN human rights experts wrote a le er
to the Chinese government asking about legal provisions allowing
RSDL. They had received informa on that China’s legisla ve body, the
Na onal People’s Congress, would be revising the CPL, and that civil
society groups and Chinese lawyers had great concerns with Ar cle 73.
The experts studied the law as a whole, and in par cular the provision
allowing RSDL, and explained the ways in which it did not meet
interna onal standards, including the human rights trea es that China
had ra ﬁed.

What has changed since August 2018?
Many more lawyers and human
rights defenders have been held in
RSDL; some of their cases have
been raised by the UN experts,
while others have not.

Article
74 — 79

The Criminal Procedure Law was
amended in October 2018, and
RSDL is now provided for by
Ar cles 74 to 79 in the amended
version.

HOW DO THE EXPERTS UNDERSTAND 'RESIDENTIAL
SURVEILLANCE AT A DESIGNATED LOCATION'?
Although RSDL was ini ally jus ﬁed as a protec ve measure for persons in situa ons of
vulnerability, it has increasingly been arbitrarily applied to a variety of 'suspected oﬀenders',
including human rights defenders, journalists and human rights lawyers. When the la er are
arbitrarily accused of na onal security or terrorism charges, the CPL allows for many due
process restric ons, including when they are placed under RSDL.

The UN experts made a few key observa ons:
Scope
A decision by the Supreme People's
Procuratorate (SPP) in 2016 noted that RSDL
can be applied also in cases when the suspect
does not have a permanent domicile in the city
or country where the inves ga on is taking
place. Given the prevalence of migra on in
China, and challenges of changing residence
documents, this enlarges the popula on who
may poten ally be subject to RSDL.

Right to legal counsel
Individuals accused of diﬀerent crimes have the
right to appoint a legal counsel – but for
individuals accused of na onal security crimes
(o en the case under RSDL), the right to meet
with counsel can be and o en is limited by
decision of the inves ga ng body. In addi on,
individuals are o en not allowed to appoint a
legal counsel of their choosing.

Judicial oversight
While the approval of the people's procuratorate
appears to provide for oversight, the extensive
police powers and limited role for judicial bodies
'pose serious concerns with regard to... the
independence of the judiciary'.

Building or loca on
By law, RSDL cannot be implemented in a
deten on centre or other premises where
inves ga ons are conducted (procuratorate,
police sta ons, etc).
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Informa on to family members
It appears that while, by law, the family must be
no ﬁed of the applica on of RSDL – 'unless
there is no way to inform them' –, it is not clear
that the no ﬁca on must specify the address of
the 'designated loca on'. In addi on, when
authori es take someone into custody, they
need not to no fy the family when it comes to
na onal security crimes (CPL Ar cle 85).

Length of deten on
Residen al surveillance can be applied for up to
six months; a er this period, a suspect may be
released in principle, but in prac ce is o en
moved directly to 'criminal coercive measures'
such as pretrial deten on. There is also no legal
limit on the number of mes the authori es can
put someone under RSDL.

WHO ARE THE VICTIMS?
In their le er, the UN experts used informa on they had previously received to support their
arguments, including about individual cases involving RSDL. This means that they had a empted
to have a dialogue with the Chinese government about their concerns. Obviously, not all cases
of RSDL can be addressed by just a few experts, so the ones included in the analysis are only a
very small sample of cases from before August 2018:

2013

17

Alleged deten on in an unknown loca on of human rights defender Zhu
Chengzhi: this is reportedly the ﬁrst case in which Ar cle 73 of the CPL
(2012 amendment) has been applied, which contains provisions to impose
residen al surveillance in a place other than the subject's residence.

January
2015
Alleged arbitrary arrest, incommunicado deten on and disappearance
of several human rights defenders, including Xia Lin, Su Changlan and
Kou Yanding for their human rights work.

27

January
2016

27

Alleged con nued arbitrary deten on and prolonged
solitary conﬁnement of Wang Bingzhang.

September

Disappearance under RSDL of lawyers Wang Quanzhang,
Jiang Tianyong, and harassment against their wifes
Li Wenzu and Wang Qiaoling.

2016

2017

28

28
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December

26

October

April

March

2018

24

Arrest, residen al surveillance and raid on the house of Zhen Jianghua,
along with the pending inves ga on against him for 'inci ng subversion
of the State', which seem to be closely linked to his peaceful and
legi mate ac vi es in defense of human rights in China.

January

Since this le er was published, these same experts have also spoken out on the use of RSDL in the cases
of Ding Jiaxi, Zhang Zhongshun, and Dai Zhenya; and of Qin Yongpei and Chang Weiping.

WHICH INTERNATIONAL HUMAN
RIGHTS STANDARDS DO THE UN EXPERTS
BELIEVE ARE VIOLATED?
As is the case for any other country, China has a duty to abide by its interna onal obliga ons.
This includes binding interna onal human rights law obliga ons under trea es China itself
ra ﬁed, and other interna onal human rights standards found in UN declara ons, and
customary law.

1. Enforced and involuntary disappearances

Enforced disappearance,
a grave viola on
forbidden under all
circumstances
United Na ons
Declara on on Enforced
Disappearances

Depriva on of liberty,
against an individual's will
(deten on, abduc on...)

By State oﬃcials, or at
least with their consent

Placing individuals under incommunicado deten on

for prolonged periods

secret deten on

Followed by a refusal to
acknowledge the
depriva on of liberty, or
to disclose informa on
on the fate or
whereabouts of the
disappeared

for inves ga on

without disclosing their whereabouts

a form of enforced disappearance

UN Human Rights Council Resolu on 36/39, para 71

The Government should ensure

Who says?

The detainee is held in an oﬃcially
recognised place of deten on and
brought immediately before a court

UN Declara on on Disappearances

The detainee is placed on an upto-date register and communicated
to family or a lawyer

UN Declara on on Disappearances,
Ar cle 10

The Procuratorate reviews
decisions taken to impose RSDL

Commi ee against Torture: review
of China, 2015

Formal accoun ng of detainees
in oﬃcially recognised places
of deten on

UN Declara on on Disappearances,
Ar cle 12

Oﬃcials guilty of abusing detainees
are held criminally accountable

Commi ee against Torture:
review of China, 2015

It lives up to its stated commitment
to interna onal community eﬀorts
to eliminate and prevent forced
and involuntary disappearances

Chinese government statement at
Human Rights Council's 36th session

The Government should not
Jus fy by state of war, threat of war,
internal poli cal instability, or public
emergency

Who says?
UN Declara on on Disappearances,
Ar cle 7

2. Arbitrary deten on and due process
If we take the above as a star ng point – that RSDL is incommunicado deten on – then RSDL
also violates interna onal standards rela ng to the right not to be subjected to arbitrary arrest,
the right to a fair trial, as well as standards on the independence of the judiciary and the legal
profession, if it has :

NO judicial review
The Supreme People's Procuratorate Regula ons to Implement the Monitoring
of RSDL (2016) require the Procuratorate to ensure that all documents are
available AND that the decision to use RSDL is lawful. But there is no formal
review process for the Procurator to challenge the police.
When police say that a case involves terrorist ac vi es, major bribery or
endangering na onal security, there appears to be no formal procedure for
reviewing that assessment. This is worrying because in these 'excep ons', the
authori es can decide whether to disclose an individual's whereabouts – or not.

NO formal charges
RSDL is used at the stage of inves ga on – while there may be allega ons
against the person, but while evidence to support them is s ll being collected,
and no formal charges brought. There is no process to determine whether the
case meets the criteria for arrest.

The Government should ensure

Who says?

Fair and public hearing before an
independent and impar al tribunal

Universal Declara on of Human
Rights, Ar cle 10

Individuals can defend themselves
through a legal counsel of choosing

UN Basic Principles on the Role
of Lawyers, Principle 1

The right to bring proceedings
before a court to challenge the
lawfulness of the deten on and
receive appropriate remedies

UN Basic Principles on the Role
of Lawyers, Principle 17

The Government should not

Who says?

Subject anyone to arbitrary
arrest or deten on

Universal Declara on of Human
Rights, Ar cle 9

Engage in in mida on, harassment
or improper interference with
lawyers or their families

UN Basic Principles on the Role
of Lawyers, Principle 16

3. Torture
If RSDL results in incommunicado deten on. AND if we agree with the experts that, in prac ce,
it may violate fair trial rights, then RSDL:

Cons tutes torture or cruel, inhumane or degrading treatment on its own:
Of the individual detained, as a result of lengthy solitary conﬁnement
Of the rela ves of the detained, as a result of inten onally depriving them of
any informa on on the fate of the vic m

May further expose those detained to increased risks of further abuse,
including acts of torture, given that they are placed outside the scope of the law
and judicial oversight.

The Government should ensure

Who says?

Human treatment and respect for
the inherent dignity of the person
(no person will be subjected to
torture or other ill-treatment
while imprisoned)

UN General Assembly
Resolu on 43/173, Principle 6

The right to communicate with
family and friends at regular intervals
by corresponding or by receiving
visits, under necessary supervision

UN Standard Minimum Rules
for the Treatment of Prisoners,
or 'Mandela Rules', Rule 58

The Government should not

Who says?

Allow any form of torture or cruel
treatment, under any circumstance

Conven on against Torture, Ar cles
2 and 16

Hold someone in incommunicado
deten on for prolonged periods
in an undisclosed loca on

UN General Assembly Resolu on
68/156

4. Viola ons of the right to health
In some reports the UN experts have received, they have documented that prisoners have
received insuﬃcient access to medical care to address problems arising from their deten on.
In others, those detained were forced to undergo treatment, or failed to receive care for preexis ng condi ons. Both could be viola ons of the right to health.

The Government should ensure
Sanitary and healthy
condi ons of deten on

Informed consent of the
individual for any treatment

Who says?
Interna onal Covenant on Economic,
Social and Cultural Rights, Ar cle 12
UN General Assembly Resolu on
64/272, para. 18
UN Standard Minimum Rules for the
Treatment of Prisoners, or 'Mandela
Rules', Rule 32b

UN Standard Minimum Rules for the
Treatment of Prisoners, or 'Mandela
Rules', Rules 22-26, 52, 62, and 71

Provision of healthcare
for prisoners

The Government should not

Who says?

Allow or engage in coercive
medical treatments

Interna onal Conven on on Economic,
Social and Cultural Rights, General
Comment 14, Para 34

Deny or limit equal access to
medical care

Standard Minimum Rules for the
Treatment of Prisoners, or 'Mandela
Rules', Rule 24.2

5. Restric ons to fundamental freedoms
Based on this analysis, there are plenty of problems with RSDL, no
ma er who it is applied to or what kind of cases. But the UN experts
had another worry: RSDL seemed to be used speciﬁcally and
increasingly in cases involving journalists and human rights defenders.
If the government is targe ng these groups with a speciﬁc legal
provision, they would be in viola on of the rights to freedoms of
peaceful assembly and of associa on, and to freedom of opinion and
expression, including for the purposes of protec ng and promo ng
interna onally recognised human rights.

Why?
Because any limits on some fundamental rights such as free speech, associa on and
assembly, have to meet the triple test of being:

Legal
Deﬁned by an unambiguous,
narrow, and accessible legal
provision.

Necessary

Propor onate

There is not another less
restric ve tool that exists that
can achieve the intended
purpose, which can only be to
protect public order, health or
morals, or na onal security (but
only where the interest of the
whole na on is at stake!).

The severity of the restric on
and its scope is appropriate, and
the least intrusive, for the
intended purpose, the severity
of the risk and the number of
people impacted.

The Government should ensure

Who says?

The right to express
oneself freely, and to seek
and impart informa on

Universal Declara on of Human
Rights, Ar cle 19

The right to form associa ons and
peacefully assemble

Universal Declara on of Human
Rights, Ar cle 20

The right to engage in ac vi es
to protect and promote human rights

UN Declara on on Human Rights
Defenders, Ar cles 1-2

The Government should not

Who says?

Have a broad deﬁni on of
na onal security

Interna onal Covenant on Civil and
Poli cal Rights, General Comment 34

Invoke na onal security and
counter-terrorism to arbitrarily
restrict the right to freedom
of expression

UN Human Rights Council
Resolu on 7/36

Engage in any arbitrary ac on in
response to legi mate and peaceful
ac on in defence of human rights

UN Declara on on Human
Rights Defenders, Ar cle 12

Finally, the tools used to ensure that people stay in RSDL – and that there is li le cri cism
of the prac ce itself, in China or interna onally – may also violate rights to privacy.

The Government should ensure

Who says?

Express oneself freely and
seek and impart informa on

Universal Declara on of Human
Rights, Ar cle 19

Form associa ons and
peacefully assemble

Universal Declara on of Human
Rights, Ar cle 20

WHAT CONCLUSION DID THE UN EXPERTS REACH?
Based on the informa on they had received, their knowledge of the situa on in China, and
their exper se in interna onal human rights standards, the UN experts made a series of clear
conclusions about RSDL, both in its legal deﬁni on, and actual use.

They assert that RSDL:

Denies [those held in RSDL] the fundamental right to fair
trial, poten ally undermines the right to physical and
mental integrity, and denies persons held under these
condi ons of their rights to counsel and family visits'

Gives the police and public security too much
power, that is abused in order to allow
arbitrary arrest

Is being used to muzzle peaceful and legi mate
rights to freedom of expression, assembly,
associa on and the right to defend rights'

The experts concluded that they 'urge the Government of China to repeal the CPL provisions
that ins tuted the use of RSDL as they contradict all of China's interna onal legal obliga ons
and commitments' that they iden ﬁed.

Read the full le er sent by the 10 UN experts
to the Chinese Government on 24 August 2018

READ THE LETTER

The joint le er was sent by the UN independent experts on arbitrary deten on, enforced
disappearances, counter-terrorism, human rights defenders, torture, judicial independence, right
to health, and on the rights to freedom of expression, and freedom of associa on and peaceful
assembly.

