12th Session of the open-ended intergovernmental working group on transnational corporations and other business enterprises with respect to human rights
Thank you Chair. I am speaking on behalf of CIEL, Franciscans International, FIAN International and the International Service of Human Rights. 

We strongly support Article 14.5 as it has been suggested by the Chair. 

The Article as currently redrafted would ensure that the human rights obligations of States arising from this LBI shall not be trumped by other international agreements, most notably trade and investment agreements. This is a very serious and practical issue that many countries are faced with, in particular in the context of Investor-State Dispute Settlement (ISDS), as we have heard from other interventions. In this context, we would support Brazil’s suggestion to mention dispute settlement mechanisms explicitly. 

ISDS allows aggrieved foreign investors to bypass national courts and sue States directly before supranational panels composed of arbitrators, appointed on a case-by-case basis. Corporations use ISDS to sue States over environmental, labor, or human rights policies, which in turn deters governments from taking similar actions, which is known as “regulatory chill.” Arbitrators’ decisions are not bound by precedent nor subject to appeal.  Proceedings and awards are also extremely costly, which not only diverts public resources away from measures in favor of the public good; but also pushes governments to adopt austerity and other measures that further impact on the enjoyment of various human rights. 

International investment agreements typically emphasize investor protections without imposing corresponding obligations on those investors to uphold human rights, creating an imbalance that sidelines human rights obligations. And this is often reflected in decisions by arbitration tribunals, which often give less importance, or even discard, existing States’ human rights obligations when assessing whether the challenged state action is "reasonable," "proportional," or "non-discriminatory." 

This Article does not introduce new obligations or create a new legal hierarchy as proposed by some delegations - rather it simply emphasizes the primacy of human rights law and reiterates a principle in line with the Vienna Convention of the Law of the Treaty. This provision reflects current practice by the majority of States, including by some of those that are opposing this Article, in reviewing their international trade and investment agreements with respect to their international obligations. 

Thank you Chair. 


